The Secretary's brief (p. 8) concedes that the inspectors
who wrote imminent-danger Order No. 631937 did not see the
"practice" which constituted the imminent danger which was cited
in the order, but the Secretary argues that the employees who
issued the order were experienced electricians and one of them
was a mining engineer.  It is contended, therefore, that they
had the "education and experience" referred to in the quotation
from the Freeman case to recognize that Badger's practice of
having another person reenergize equipment from the person who
deenergized the equipment indicated the existence of an impend-
ing accident or disaster, threatening to kill or cause serious
injury at any moment, if that practice were allowed to continue
in existence.

The Secretary, therefore, asks me to apply Judge Laurenson's
reasoning in Itmann Coal Co. , 2 FMSHRC 1643" (1980), in which he
upheld the validity of an imminent-danger order issued in cir-
cumstances where an inspector saw a miner walk under unsupported
roof.  The Secretary argues that even though the miner was not
under the hazardous roof when the order was issued, Judge
Laurenson upheld the order because there was a practice at It-
mann ' s mine for miners to walk under the unsupported roof.  The
Secretary also cites Peabody Coal Co., 1 FMSHRC 1785 (1979), in
which the Commission upheld issuance of an imminent-danger
order several days after data were collected showing existence
of a dangerous concentration of carbon monoxide after a fire
had occurred at Peabody's mine.

The Infirmities in Order No. 631937 Require Its Vacation

There are at least several reasons for vacating Order No.
631937.  First, the order, as modified by the inspectors, fails
to comply with section 107 (a) by determining "* * * the extent
of the area of such mine throughout which the danger exists" so
as to withdraw miners from the area of danger.  As the order
was originally issued, it made limited sense by declaring that
the area of danger was the "1 Left vacuum circuit breaker ser-
ial No. 4986".  It is a fact that the circuit breaker in ques-
tion malfunctioned on Friday, September 19, 1980, and caused
the death of an electrician when he was trouble shooting the
low-voltage circuits on the circuit breaker on Saturday, Sep-
tember 20, 1980.  All power to the circuit breaker was cut off
at the moment of the electrician's death and the circuit breaker
was not energized again until after it was removed from the mine
on Monday, September 22, 1980.

The inspector who wrote the order, which was issued with
the concurrence of two other MSHA employees, testified that no
imminent danger existed on Monday, September 22, 1980, when the
inspectors examined the circuit breaker, because the circuit
breaker had been deenergized.  The inspectors apparently
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